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This is a post-divorce case. Mry Camlle Fraley
(“Wfe”) seeks a finding that her fornmer husband, Dean Mark
Gvler (“Husband”), is in civil contenpt of court because of his
alleged failure to obey the trial court’s order to pay her
alimony in futuro of $500 per nonth. By way of a counter-
petition, Husband seeks to termnate his alinony obligation; his
application is predicated on an all eged change in the parties’
circunstances. Following a bench trial, the court bel ow denied
Wfe' s notion for contenpt; decreed that Husband' s alinony
obl i gation was “suspended fromand after May 23, 1996"; and
di sm ssed Wfe's “Creditors Bill,” a |lawsuit that had been
transferred to the trial court fromthe Bl ount County Chancery
Court.! Wfe appealed, arguing that the trial court erred in
denyi ng her notion for contenpt and in dism ssing her suit in
chancery. She also contends that the trial court conmtted error
when it, in effect, term nated Husband’s alinony obligation. She

seeks attorney’'s fees incurred in connection with this appeal.

Qur review is de novo; however, the record of the
proceedi ngs bel ow cones to us acconpani ed by a presunption that
the trial court’s findings are correct. Rule 13(d), T.RAP. W
must honor this presunption unless the evidence preponderates
agai nst those findings. I1d. The trial court’s conclusions of

| aw are not afforded the sanme deference. Union Carbide Corp. v.

Huddl eston, 854 S.W2d 87, 91 (Tenn. 1993).

The trial court also denied Husband’s notion styled “Conspiracy to
Defraud the Court” which sought punitive damages of $60,000, and Wfe's
“Motion to Tax Costs and Expenses on [Husband’s] Motion for Conspiracy.”
Nei t her party has raised any issues with respect to these rulings.
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The Di vorce Judgnent

Wfe filed a conplaint for a bed and board divorce on
June 3, 1989. She subsequently sought, and was granted, an
absol ute divorce by decree entered August 16, 1989. The divorce
was granted pursuant to the parties’ T.C A 8§ 36-4-129
stipulation. At the final hearing, the parties presented proof
regarding an equitable division of their property and debts.
These issues were taken under advisenent by the trial court. It
deci ded these remaining issues in a nenorandum opinion filed
Cct ober 4, 1989, which nenorandum was subsequently nenorialized
by a final decree entered Cctober 27, 1989. As pertinent here,
the trial court found that Husband's “benefit of $1,659.93 per
nmont h under his pension-retirenment plan with the Gty of
Naperville, Illinois, [was] a marital asset,” but concluded that
the “equities of [the] case” were such that the pension should be

awarded totally to Husband.

On appeal to this court, a panel of the Western Section
nodi fied the trial court’s judgnent, see Gvler v. Gvler, CA
No. 181, 1990 WL 188676 (Court of Appeals, Western Section at

Knoxvill e, Decenber 3, 1990), by decreeing as follows:

: we award the plaintiff $500 nonthly in
the formof alinmony in futuro. This award
shall continue only as |ong as defendant is
alive and the tine for paynment shal
correspond to defendant’s nonthly recei pt of
hi s pension check. Paynent to plaintiff
shal |l be within one week from defendant’s
recei pt of his pension allowance each nonth.



ld. 1990 W. 188676 at *4.2 On renmand, the trial court entered an
order on February 4, 1991, setting forth the nodification decreed

by this court.?

I1. Prior Post-Divorce Proceedi ngs

Prior to filing the subject notion for civil contenpt,
Wfe had, on at |east two occasions, filed notions seeking to
enforce the trial court’s alinony decree. One notion was
resolved by the entry of an agreed order on October 7, 1992,
under the ternms of which Husband agreed to pay $15,000 to satisfy
all alinmony due through Septenber 30, 1992.*4 A subsequent notion
was addressed by the entry of an order on July 19, 1993, awardi ng
Wfe a judgnent for an alinony arrearage of $2,500. |In neither
of these proceedings did the trial court find Husband in wl|lful
contenpt, despite his acknow edgenent in both cases that he had

not paid the alinony ordered by the court.

I1l1. The Current Proceedings

The current litigation began when Wfe filed a notion

for civil contenpt on February 16, 1996. In denying Wfe’'s

nmotion, the trial court nade the foll ow ng findings:

Ane note, in passing, that Husband contends his pension is not subject
to attachment or execution under Illinois law. While this is not clear from
the record, it may explain why the pension was not apportioned between the
parties.

A subsequent appeal to this court was required to establish the
effective date of our modification. In an opinion filed Septenmber 3, 1991, we
hel d that the modification was effective October 27, 1989, the date of the
trial court’s property division decree. See Gvler v. Gvler, C/A No. 03A01-
9104- CV-00134, 1991 W 167155 (Court of Appeals, Eastern Section at Knoxville,
Sept ember 3, 1991).

“This payment was apparently nmade as agreed to.
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It is clear fromthe proof that Defendant has
utilized his only source of incone, his
retirement pension, for the paynent of other
debts, including his living expenses.

Despite the fact that the Court finds that

M. Gvler took available funds and diverted
themto the paynent of other debt obligations
i nstead of conplying with the Court-inposed
obligation to nake regul ar periodi c paynent
of alinmony, the Court is unable to find that
M. Gvler is in wllful contenpt of the
Court’s order.

The trial court “suspended” Husband' s alinony obligation, finding

t hat

: Def endant suffers from heart disease,
resulting in the total blockage of one artery
and the partial blockage of two additional
arteries. The undisputed testinony of record
is that Defendant’s heart condition is acute
and that it prohibits himfromengaging in
gai nful enploynent, at this tine.

Def endant’ s health condition constitutes a
substantial and material change in

ci rcunstances and the Court is of the opinion
t hat Defendant’s alinony obligation should be

suspended from and after May 23, 1996 and
until further orders of the Court.

Finally, as pertinent here, the court dism ssed Wfe’s conpl ai nt

i n chancery seeking the appoi ntnent of a receiver of Husband' s
assets, which conplaint is based on his alleged efforts to
defraud his creditor, i.e., his former wife. 1In so doing, the
trial court stated that Wfe had failed to establish that Husband
had “enpl oyed any fraudul ent conveyances of property or other
devices . . . for the purpose of hindering and del ayi ng

creditors.”



V. Wfe' s Suit in Chancery

Wfe' s conplaint in chancery alleges that Husband and
his present wife, Alma Gvler, who was al so naned as a party
defendant in the chancery conpl aint, have “devi sed and entered
into a schene to defraud or constructively have defrauded” Wfe
W th respect to Husband' s alinony obligation. The conpl aint

relies upon the provisions of T.C.A § 29-12-101:

Any creditor, without first having obtained a
judgment at law, may file his bill in
chancery for hinmself, or for hinself and
other creditors, to set aside fraudul ent
conveyances of property, or other devices
resorted to for the purpose of hindering and
del aying creditors, and subject the property,
by sale or otherwi se, to the satisfaction of
t he debt.

The conpl ai nt seeks the appoi ntnent of a receiver and all eges
that Wfe is entitled to the renedies set forth in T.C. A 88 66-

3-310 and 66-3-312.°

*These Code sections provide as follows:

Where a conveyance or obligation is fraudulent as to a
creditor, such creditor, when the claimhas matured
may, as agai nst any person except a purchaser for fair
consi deration without know edge of the fraud at the
time of the purchase, or one who has derived titled

i mmedi ately or mediately from such a purchaser

(1) Have the conveyance set aside or obligation
annulled to the extent necessary to satisfy the
creditor’'s claim or

(2) Disregard the conveyance and attach or |evy
execution upon the property conveyed.

T.C.A. § 66-3-310.

Where a conveyance made or obligation incurred is
fraudul ent as to a creditor whose claimhas not

mat ured, the creditor may proceed in a court of
conpetent jurisdiction against any person agai nst whom
the creditor could have proceeded had the claim

mat ured, and the court may:

(1) Restrain the defendant from di sposing of the

def endant’s property;

(2) Appoint a receiver to take charge of the property;
(3) Set aside the conveyance or annul the obligation
or

(4) Make any order which the circunstances of the case
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Qur review of the record does not persuade us that the
evi dence preponderates against the trial court’s finding that
Wfe failed to prove, by a preponderance of the evidence, that
Husband has engaged in “fraudul ent conveyances of property, or
ot her devices resorted to for the purpose of hindering and
delaying creditors,...” See T.C. A 8 29-12-101. In deciding
this matter, the trial court obviously believed Husband and his
wi fe when they testified that they did not place their new

residence in their joint names or establish their bank accounts

in Tennessee and Illinois for the purpose of fraudulently placing
Husband’ s assets beyond the reach of execution. “[Qn an issue
whi ch hinges on witness credibility, [the trial court] will not

be reversed unl ess, other than the oral testinmony of the

wi t nesses, there is found in the record clear, concrete and

convi nci ng evidence to the contrary.” Tennessee Valley Kaolin v.
Perry, 526 S.W2d 488, 490 (Tenn. App. 1974). W are unable to
say that the transactions -- in and of thenselves -- belie the
testi mony of Husband and his present wife that the transactions
in question were not fraudulent in nature or not otherw se such
as to trigger the application of T.C.A 8§ 29-12-101. Wfe's

I ssue as to the conplaint in chancery is found to be w thout

nerit.

V. Termnation of Alinony

may require.

T.C.A. § 66-3-312.



Wfe contends that the trial court erred when it
“suspended” Husband' s alinony obligation effective May 23, 1996,

the date on which he filed his counter-petition. W agree.

A “court may decree an increase or decrease of [an]
al l onance [of spousal support] only upon a showi ng of a
substantial and material change of circunstances.” T.C A § 36-
5-101(a)(1). The requirenent of a substantial and nateri al
change of circunmstances is consistent with the |egal principle
that a court decree is res judicata as to the facts existing at
the time of the earlier decree. Hi cks v. Hcks, 176 S.W2d 371,
374-75 (Tenn. App. 1943). In Elliot v. Elliot, 825 S . W2d 87

(Tenn. App. 1991), we addressed the principles applicable to a

petition to nodify an alinony award:

The party seeking relief on the grounds of
changed circunstances has the burden of
proving the changed circunstances justifying
an increase or decrease in the anount of the
alinony award. (citation omtted). The
change in circunstances nust be shown to have
occurred after the entry of the divorce
decree, and nust not have been foreseeabl e at
the tinme the decree was entered into.
(citation omtted). Changes in circunstances
are not material if such changes were in the
contenplation of the parties at the tine they
entered into the Support and Alinony
Agreenment. (citation omtted).

Id. at 90.

I n determ ning where the preponderance of the evidence
lies on the question of whether Husband’ s alinony obligation

shoul d be suspended or term nated, we focus on the parties’



circunstances at the tine of the divorce and those existing at

the tinme of the nost recent hearing bel ow.

At the tine of the divorce, Husband's pension was
$1,659.93; by the tinme of the nost recent hearing, it had
increased to $2,139. Wfe was enployed in Cctober, 1989; through
no fault of her own, she was unenpl oyed when this matter was
heard on August 13, 1996. Since the divorce, Husband and his new
wi fe have noved into a new, very attractive® house containing
over 2,700 square feet. In 1995, they built a 1,089 square foot
addition to accommodat e Husband’ s woodwor ki ng busi ness.’” Wile
Husband’ s nonthly expense paynents total $2,217.39, nmany of the
itenms on his list are joint expenses. The present Ms. Gvler
earns approxi mtely $15,000 gross per year. |In fairness, sone of
t hese expenses -- such as the first nortgage -- are properly

all ocated fifty percent as a charge agai nst her incone.

Si nce the divorce, Husband and his w fe have purchased
a $7,000 van and built the previously-nmentioned addition to their

house at a cost of $33, 000.

Husband relies, as did the trial court, upon his heart
di sease as justification for the “suspension” of his alinony.
The evi dence preponderates agai nst such a finding. In the first
pl ace, Husband s basic heart problemis not a change in

ci rcunst ances; Husband suffered a heart attack in 1987, prior to

A phot ograph of their house was received into evidence

7 ‘, » . . L
Husband was “unable” to give even an estimate of his inconme from
woodwor ki ng. We can only assune there was some net income to justify building

a $33,000 addition to the house to accommodate this business venture.
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the divorce. Furthernore, his heart disease does not prevent him
fromreceiving his pension check or from pursuing his woodwor ki ng
business.® He did testify that one of his arteries was

conpl etely bl ocked, while two others were partially bl ocked.

Since there was no show ng that Husband was an expert in heart

di sease, it is clear that this was hearsay testinony -- hardly
per suasi ve evi dence of the conditions described. There was

absol utely no expert testinony that Husband’ s heart di sease had
wor sened since the divorce, and no testinony of any kind that it

was inmpairing his ability to function as a normal human bei ng.

Husband al so points to the fact that Wfe’'s daughter
lives wwth her and helps with the expenses. He also relies upon
the fact that Wfe settled a personal injury claimfor a net of
$17,000. The proceeds of the settlenent were used to buy an
aut onobi l e® for Wfe. Her daughter’s paynent of $140 per week --
sone $600 per nmonth -- was |ess than the nortgage on Wfe's
resi dence ($667.69) and was hardly sufficient to defray Wfe's
nont hly expenses of sone $2,158. W fe’'s unenpl oynment
conpensation of $251 per week was not only tenporary in nature,
but was al so not enough, even when coupled with her daughter’s

paynent, to defray her nonthly expenses.

W fe argues that Husband’s obligation to pay her $500
per nonth is really a part of the division of the parties’
marital property, and thus not subject to nodification in any

event. She relies upon the case of Towner v. Towner, 858 S. W2d

8he trial court referred to Husband' s woodwor ki ng as a “hobby”; but it
is clear fromthe record that he sells his products.

% ¢ repl aced an automobile “totaled” in the accident.
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888 (Tenn. 1993). In Towner, the Suprene Court dealt with a
“spousal support” provision in a Property Dissolution Agreenent

t hat contained the follow ng | anguage:

The spousal support/alinony is specifically

i n consideration of the wife waiving any
right to the husband’s mlitary retirenent
and therefore shall continue for the lifetine
of the husband.

Id. at 889. The Suprene Court in Towner held that the parties’
agreenent, “considered in light of all the circunstances, is
essentially a property settlenent agreenent, rather than an order

of support.” 1d. at 891.

We believe that the facts of the instant case are
di stingui shable fromthose of Towner. Here, the subject decree
specifically recites that the paynent is “in the formof alinony
in futuro.” Wile the decree does refer to Husband s pension
check, it does so only as a point of reference -- “the tinme for
paynment [of the alinony in futuro] shall correspond to
defendant’s nonthly recei pt of his pension check.” In Towner,
the paynment to wife was “in consideration of the wife waiving any
right to the husband’s mlitary retirenent,” a quid pro quo as it
were. “[Clonsidered in light of all the circunstances,” see
Towner at 891, we find that the paynent before us is, as stated
by the court, “alinony in futuro,” and not a part of the division
of property. 1In so holding, we recognize that our award of
alinony in futuro was pronpted by our finding that the award of
the entire pension to Husband was not equitable; but this does

not nean that our award is a division of that asset. A court, in
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considering alinmony, is entitled to weigh “[t]he provisions nade
with regard to the marital property as defined in [T.C.A] § 36-
4-121.” See T.C. A 8 36-5-101(d)(1)(H). This is what occurred
inthis case. W hold that the award in this case is periodic
alinmony in futuro, nodifiable under appropriate circunstances,
and enforceabl e by invocation of the court’s contenpt power if

the failure to pay is willful.?

Wiile finding that the subject paynment is periodic
alinony in futuro and hence subject to nodification, we concl ude,
in this case, that there has been no show ng of a change of
circunstances justifying a change in that paynent. Accordingly,
so nmuch of the trial court’s judgnent as suspends Husband’s

al i nony obligation as of May 23, 1996, is hereby reversed.

VI. Contenpt Petition

We find that the evidence preponderates against the
trial court’s finding that Husband is not in willful contenpt.
The instant case is at least the third time that the trial court
has failed to find Husband in contenpt even though Husband s
nont hl y pension benefit -- which pronpted our award of spousal
support in the first place -- has increased from $1, 659. 93 per
nmonth to $2,139. The trial court’s nost recent determ nation of

no wllful contenpt flies in the face of his finding, which is

10Generally speaking, a paynment that is a part of a division of property
is not enforceable by incarceration for contenpt. See Article I, Section 18
Tennessee Constitution. See also Morris v. MLearen, C/A No. 01A01-9007- CV-
00256, 1991 WL 57984 (Court of Appeals, Western Section at Jackson, April 19,
1991); Rogers v. Rogers (Court of Appeals, Western Section at Jackson, July
22, 1981); MIls v. Frey (Court of Appeals, Western Section at Jackson, August
11, 1980); Largent v. Largent (Court of Appeals, Western Section at Jackson
March 11, 1980).
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supported by overwhel m ng evidence, that Husband “took avail abl e
funds and diverted themto the paynent of other debt obligations
i nstead of conplying with the court-inposed obligation to nake

regul ar periodic paynent of alinony.”

When reduced to its sinplest terns, Husband' s real
conplaint is with this court’s original award of alinony. This

can be seen fromhis comments in the record:

...this whole thing was just shoved down our
throat, and there is no logic behind it.
There is no | ogic behind the Court of Appeals
taki ng $500 from $1, 659.

* * *

I didn’t even consider that the appeals court
woul d conme out with a decision |ike they did.

* * *

| don’t understand their logic or |ack of
| ogi c.

He al so argues that he relied upon the trial court’s original
decree and undert ook obligations when the first appeal to this
court was pending. He says these new obligations -- including
his remarriage -- now place himin a position where it is now

i npossible for himto conmply with the court’s alinony decree.
There are at |east three answers to this argunment. First,
Husband relied upon the trial court’s divorce judgnment at and to
his peril since, as he knew, the division of property was being
guestioned on appeal. He relied upon a judgnent that he knew
full well was not final, and he will not now be heard to
conplain. Second, his voluntary assunption of new obligations

does not excuse his failure to conply with the court-inposed
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al i nony obligation. See Cannon v. Cannon, 34 Tenn. App. 568, 241
S.W2d 435 (1951); Johnson v. Johnson, 499 S.W2d 268, 271
(Tenn. App. 1973); Jones v. Jones, 784 S.W2d 349, 353 (Tenn. App.
1989); and Bradshaw v. Bradshaw, 23 Tenn. App. 359, 133 S. W 2d
617, 619 (1939). Finally, despite his protestations to the
contrary, it is obvious to us that he does have the funds from
whi ch the alinobny can and, according to |law, nust be paid. The
Court of Appeals decreed the alinony obligation because of the
inequitable allocation by the trial court of the $1, 659. 93

nont hly pension paynment. That paynment is now $2, 139.

For all of the foregoing reasons, the judgnent of the
trial court denying Wfe’'s notion for civil contenpt is hereby
reversed. We find Husband in civil contenpt. W further find
that he has the ability to pay the court-ordered alinony and

hence the ability to purge hinself of his civil contenpt.

This matter is remanded to the trial court for the
entry of an order decreeing the follow ng:

1. Denying Husband’s counter-petition to termnate his
al i nony obligation.

2. Finding Husband in willful civil contenpt of court
and ordering that he be incarcerated until he denonstrates a
wi |l lingness to pay the alinony decreed by the court.

3. Awarding Wfe a judgnent for alinony arrearage, to
i ncl ude any previous awards that have not been paid; said
arrearage to also include all alinony due and unpaid up to the
entry of the order on remand.

4. Providing that the arrearage is to be paid at the

rate of $250 per nmonth until paid in full.
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5. Providing that Husband' s initial paynent of $750
(regul ar $500 paynent plus $250 paynent on arrearage) is to be in
Wfe' s hands on or before Cctober 22, 1997, and, thereafter in
subsequent nonths, within one week of the deposit of Husband’s
pensi on check to his bank account. The order will direct Husband
to forthwith advise Wfe of the day of the nonth on which the
deposit is nornmally made.

6. Suspending the order of incarceration and providing
that, so long as Husband nmakes the $750 nont hly paynent specified
herein, beginning with the paynment due October 18, 1997, he wll
be deemed purged of his contenpt. |If Husband fails to nake the
aforesai d $750 nonthly paynents in a tinely fashion, Wfe shall
file an affidavit with the trial court setting forth Husband’s
failure to conply with the court’s order. Upon the filing of a
notion on Wfe' s behalf calling her affidavit to the attention of
the court, the court will enter an order requiring Husband to
appear and show cause, if any he has, why the suspension of the
I ncarceration order should not be revoked and Husband i mredi atel y
i ncarcerated until he denonstrates a willingness to obey the
court’s order

7. Providing that all costs bel ow associated with the
notion for contenpt and the counter-petition to term nate alinony
are taxed agai nst Husband.

8. Awarding Wfe a reasonabl e anount agai nst Husband
as an allowance on her attorney’s fees and expenses for services
perfornmed on this appeal.

9. Providing that the provisions of the order to be
entered on remand dealing with the liquidation of the arrearage

are without prejudice to Wfe’'s statutory execution rights.
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Under the circunstances of this case, we deemit
appropriate that the aforesaid order will also provide that this
matter be transferred to another judge of the 5th Judici al

District for any further proceedings that nay be necessary.

In this case, Wfe sought the assistance of the court
I n securing the paynent of Husband s court-ordered obligation.
See Sherrod v. Wx, 849 S.W2d 780, 786 n.4 (Tenn.App. 1992). W
find, by clear and convincing evidence, that Husband has the
necessary funds every nonth -- a nonthly pension benefit of
$2,139 -- to pay Wfe the $500 per nonth alinony in futuro
ordered by the court. “If the contenpt consists in an om ssion
to performan act which it is yet in the power of the person to
perform he nay be inprisoned until he perforns it.” T.C A 8§
29-9-104. Husband's omission to pay Wfe is properly classified
as civil contenpt. “A civil contenpt is one where a person
refuses or fails to conply with an order of the court and
puni shnment is neted out for the benefit of a party litigant.”
Garrett v. Forest Lawn Menorial Gardens, Inc., 588 S W2d 309,

315 (Tenn. App. 1979).

Husband has the financial ability -- and we have given
himthe power -- to avoid incarceration. He has the keys to the
jail in his own pocket. W can only hope that Husband will avoid

i mpri sonment by conplying with the order to be entered on remand.

The appellant’s notion to disregard the appell ees’
brief is denied. The appellees’ notion to dismss this appeal is

al so deni ed.
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Except as changed by the terns of this opinion, the
judgnent of the trial court is affirnmed. Costs on appeal are

taxed agai nst the appellees, Dean Mark Gvler and Alma G vler.

Charles D. Susano, Jr., J.

CONCUR:

Don T. McMirray, J.

WlliamH | nnman, Sr.J.
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